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court possession, the above rule does not apply and the state court was not 
precluded from taking possession. The Supreme Court has never passed 
directly upon this point, but the weight of authority in the federal courts is to 
the contrary. Bank & Trust Co. v. Folsom (C. C. A.), 21 Fed. 568; Gates 
v. Bucki (C. C. A.), 4 Fed. Rep. 116. It seems that the court might well have 
granted the relief asked. 

Attorney and Client — Contracts Between — Fraudulent Conveyance. — 
A petition alleged that the petitioner on the advice of his lawyer had con- 
veyed all his property to another person, also a lawyer, to defeat a recovery 
in a breach of promise suit and that the petitioner's attorney and the other 
lawyer to whom the property had been conveyed had conspired together to 
deprive the petitioner of his property by refusing to reconvey. Held, that 
the petition showed a cause of action. Richardson v. Johnson (1905), — La. 
— , 39 So. Rep. 449. 

This case is interesting because of the peculiar facts involved and shows 
how zealously the courts will guard the interest of a client. The court says 
"that the client may sue on a contract made with his attorney which he could 
not attack if made with another person, and the doctrine may be extended to 
the case of a contract alleged to have been entered into by one attorney with 
the client of another and superinduced by a conspiracy between the two 
attorneys to injure or despoil the client." The general rule is, that a convey- 
ance fraudulent as to both parties cannot be attacked by either since the law 
gives no action for the enforcement of fraudulent contracts. Mason v. Baker, 
8 Ky. 208, 10 Am. Dec. 724; Broughton v. Broughton, 4 Rich. Law 491 ; Hess 
v. Final, 32 Mich. 515; Neal v. Neal, 26 Ky. Law Rep. 962; 82 S. W. 981. A 
breach of promise to marry constitutes the person to whom the promise is 
made a creditor from the time of the breach. 14 Am & Eng. Enc. of Law 
(2nd Ed.) 252, and cases cited. And as a conveyance to defeat the creditor 
is fraudulent the courts will not generally relieve the grantor if the grantee 
will not reconvey. But as laid down in the principal case, thuugh the attor- 
ney and client may both be in delicto, they are not necessarily in pari delicto 
and a conveyance will be set aside for any fraud. Yerkes v. Crum, 2 N. D. 72 ; 
Hooker v. Oxford, 33 Mich. 453; Jennings v. McConnell, 17 111. 148. How- 
ever, the fact that the defendant holding the land was a lawyer should not of 
itself give cause for enforcing a reconveyance in contravention of the rule 
before mentioned, though the court lays some stress on the fact that he was 
an officer of the court. The bill was sustained because of the allegation of 
confederacy between plaintiff's lawyer and the other defendant. Young v. 
Murphy, 97 N. W. 496. In this case the facts were somewhat similar except 
that the lawyer's wife held the title. A reconveyance was ordered. 

Bankruptcy — Preferences — Securing Attorney's Fee. — Being financially 
embarrassed, Strait employed Fowler as an attorney to negotiate with his 
creditors for an extension of time, and as a retainer assigned to him promis- 
sory notes aggregating $1500 and a mortgage securing the same. Bankruptcy 
proceedings being unavoidable, Strait agreed that Fowler should have $530 
for representing him in them and the remainder of the $1500 for having 
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attempted to arrange an extension of time and also for undertaking to defend 
him in such criminal proceedings as might thereafter be commenced. Held, 
reversing 'the lower court, that all of the property, except the attorney's fee 
of $530, is recoverable by the trustee, as such transfer was not validated by 
section 60 d of the Federal Bankruptcy Act (3 U. S. Comp. St., 1901, p. 3446.) 
In re Habegger (1905) (C. C. A., Eighth Circuit), 139 Fed. Rep. 623. 

The general, unrestricted language of section 60 d, supra, has given rise to 
much doubt. The court decides that only such general legal services as are 
either beneficial to the estate or rendered in representing it before the court 
are entitled to priority of payment; and in so doing is in harmony with the 
better reasoned cases. In re Kross, 96 Fed. Rep. 816; Randolph v. Scruggs, 
190 U. S. 533 ; In re Smith, 108 Fed. Rep. 39. Claims for representing bank- 
rupts at their examinations before referees should be disallowed. In re 
Rosenthal & Lehman, 120 Fed. Rep. 848. It was held in Pratt v. Bothe, 130 
Fed. Rep. 670, that section 60 d, supra, is (1) limited to the allowance of reas- 
onable compensation to attorneys for services rendered to the bankrupt prior 
to the commencement of the bankruptcy proceedings; and (2) does not cover 
services rendered in resisting the creditor's petition for an adjudication of 
bankruptcy. Furth v. Stahl, 10 Am. Bankr. Rep. 442, 55 Atl. Rep. 29, in 
denying the (2) point, Pratt v. Bothe, supra, is in accord with the principal 
case ; but also conflicts with it in holding that there is no relation between the 
kind of legal services provided for in section 60 d and clause 3 of section 64 b 
of the Act, saying that the latter have priority by virtue of the statute itself, 
while the former depend both as to payment and amount on the acts of the 
parties. However, this distinction appears not to be in harmony with the 
purpose of the Act nor the weight of authority, as indicated by the principal 



Banks — Liability of Private Banker. — Action by assignees of depositors 
in a private bank to recover from the former owner of the bank the difference 
between the amounts due them by the bank and the dividends paid by the 
receiver. Respondent opened the bank a few years before, fraudulently pre- 
tending that it was incorporated and had $25,000 capital, thereby securing 
some deposits. Without notice to plaintiffs' assignors he sold to an incom- 
petent banker who assumed all debts. The latter so mismanaged the business 
as to render it insolvent. Held, plaintiffs could recover the loss sustained. 
Johnson et al. v. Shuey (1905), — Wash. —,82 Pac. Rep. 123. 

Irrespective of any fraud, when respondent took deposits as a private 
banker he assumed a personal liability to repay them on demand. Tinkham 
& Co. v. Heyworth, 31 111. 519; Brahm et al. v. Adkins, 77 111. 263; Bank v 
Bank, 39 Pa. St. 92 ; Thompson v. Riggs, 5 Wall. 663 ; Codd v. Rathbone, 19 
N. Y. 37. This obligation did not cease with the sale of the bank, even 
though it were bona fide, as to depositors at the time of transfer or those who 
might deposit subsequently in ignorance of it without negligence on their 
part. Kelso v. Fleming, 104 Ind. 180; Sargeant v. Daunoy, 14 La. 43; Levi- 
stones v. Landreaux, 6 La. Ann. 26. The fact that the plaintiffs presented 
their claims to the receiver and took their pro rata dividends does not con- 
clude them from enforcing respondent's liability for the balance on the 



